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James Edward Evans appeals the district court's order revoking his
supervi sed rel ease and sentencing himto a termof inprisonnment. W affirm
the judgment of the district court?.

l.
In 1992, Evans was convicted in the Western District of Texas of
possession of marijuana with the intent to distribute it, see 21 U S.C
8§ 841(a)(1), and was sentenced to 51 nonths in prison
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followed by five years of supervised release. Because the nmaxinmum
supervised release termfor this offense is three years, see 18 U S. C
8§ 3583(b)(2), see also 18 U.S.C. § 3559(a), his sentence was ill egal

In 1994, jurisdiction over Evans's supervised rel ease was transferred
fromthe Western District of Texas to the Eastern District of Mssouri
In 1995, Evans violated the conditions of his supervised rel ease, and the
district court sentenced himto seven nonths in prison followed by 24
nmont hs of supervised release. Later that year, Evans again violated the
condi tions of his supervised release, so the district court revoked it and
sentenced himto 13 nonths in prison. It is this third sentence that Evans
appeal s.

.

A
Evans first argues that the district court inproperly relied on his
illegal original sentence in determning his sentence. He asks us to
remand the case to the district court with instructions to resentence him
wi thout considering the illegal sentence. Evans relies upon Wllians v.
United States, 503 U S. 193, 201-03 (1992), but we do not think that that
case helps him |In Wllians, the Suprene Court held that it was reversible

error for a district court to base a sentence sol ely upon considerations
not approved by the sentencing guidelines. 1d. at 201-02.

Wllians also indicated, however, that where the district court
wei ghed both proper and inproper considerations in deternining the
sentence, remand is not necessary if it is clear that the district court
woul d have inposed the sane sentence in the absence of the unauthorized

consideration. 1d. at 202-03. W have carefully reviewed the record and
find no evidence that the district court considered Evans's illegal
sentence at all in



arriving at his sentence. In fact, when he tried to argue that his
original sentence was illegal, the court told him that the issue was
irrelevant to the revocation proceedi ng.

B

Evans next contends that, when he first violated his rel ease terns
in 1995, the district court should not have sentenced himto a second term
of supervised release. W have always permtted such "stacking" of
supervi sed rel ease terns, see, e.qg., United States v. Schrader, 973 F. 3d
623, 624-25 (8th Cir. 1992). The Fifth Grcuit, however, prohibited
"stacking" at the tinme that Evans was originally convicted, see, e.q.,
United States v. Holnes, 954 F.2d 270, 272 (5th Gr. 1992), and he asserts
that this rule should have applied to him because he was convicted in
Texas. He reasons that the district court |acked authority to revoke his
rel ease because it was illegally inposed in the first place.

Evans is essentially trying to challenge his second sentence, which
the district court inposed in 1995. Because he never appeal ed fromthat
earlier proceeding, we believe that he waived the issue of any | egal
infirmty in that sentence. See, e.qg., United States v. Kress, 58 F.3d
370, 373 (8th Cir. 1995). Even if we assune that he has not waived the
i ssue, and further assune that he is correct that the |law of the Fifth

Circuit as it stood when he was sentenced the second tine should have
applied to his case (a proposition that we seriously doubt), however, his
argunent still fails.

Congress anended the relevant statute, see 18 U. S.C. § 3583(h), in
1994 to nake it clear that "stacking" was permi ssible. See, e.qg., United
States v. Hartman, 57 F.3d 670, 671 (8th Gr. 1995) (per curian). Thus the
fact that the Fifth Crcuit prohibited "stacking" at the tinme that Evans
was originally convicted is beside the point. The anended statute applied

to his



case in 1995 because the district court did not increase the sentence for
his original crine but nerely punished himfor violating his supervised
rel ease, an event that occurred after the anendnent becane effective. See,
e.g., United States v. Cooper, 35 F.3d 1248, 1251-52, 1252-53 n.7 (8th Cr.
1994), aff'd, 63 F.3d 762 (8th Cir. 1995) (per curian), cert. denied, 116
S. C. 1548 (1996).

C

Evans argues finally that the district court |acked the power to
revoke his supervised release because his transfer from the Wstern
District of Texas to the Eastern District of Mssouri was illegal. He
mai ntains that the terns and conditions of his rel ease were nodified when
he was transfered to a jurisdiction that permtted "stacking," and that his
transfer was therefore covered by Fed. R Oim P. 32.1(b), which requires
a "hearing and assi stance of counsel ... before the terns or conditions of
supervi sed rel ease can be nodified." This argunent is without nerit.

In the first place, although Evans now says that he had no notice of
his transfer, the record shows that he asked for it. In any event, we
agree with the Ninth Circuit that the "location of [supervised rel ease]
jurisdictionis not ... atermor condition" within the neaning of Fed. R
Crim P. 32.1(b). United States v. Chler, 22 F.3d 857, 858 (9th Cir.
1992). The fact that the Fifth Grcuit (at one tine) prohibited "stacking"
terns of supervised release, and the Eighth Crcuit permtted it, is

therefore irrelevant. The change in venue did not affect the terns and
conditions of Evans's release (those terns were clearly set out by the
Western District of Texas in a docunment called "Standard Conditions of
Supervision"); rather, it affected what happened if he violated them



[l
For the foregoing reasons, we affirmthe judgnent of the district
court.
A true copy.
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